CHAPTER I

CHAPTER 2

I1

11

v

VI

VII

CONTENTS

Preface v
Contents vii
Actual Issues of the Creation of Constitutionalism in the
Field of Human Rights at the EU Level and its Prospects
Nadézda Sigkova

European Constitutionalism and its Human Rights

Dimension 3
The Concept and Attributes of Human Rights; the
Differentiation of Certain Terms 4

The Evolution of the Protection of Human Rights in the
EC/EU: From Judicial Doctrine to the Charter of

Fundamental Rights of the EU 7
The Issues of the Enforcement of the Charter 14
Eventuality of the Accession of EC/EU to the European
Convention of Human Rights 19
Conclusions: Future Direction of the EU in the Field of
Human Rights 21

Fundamental Rights in the European Union
Rainer Arnold

The Protection of the Fundamental Rights is the Nucleus
of Contemporary Constitutionalism: the Anthropocentric

Approach 27
Unwritten Fundamental Rights as General Principles of
Community Law 27
The Inspiration Sources for the Judicial Development of
Fundamental Rights 28

The German Federal Constitutional Court and its Relation
with the European Court of Justice in Fundamental Rights

Matters 29
Fundamental Rights as Primary Law 30
From Unwritten to Written Fundamental Rights 31
1 Article 6 § 2 of the EU Treaty 3
2 The Elaboration of the Fundamental Rights Charter

by the First Convention 31
The Charter of Fundamental Rights Charter of the European
Union and its Basic Characteristics 32
1 The Charter as a European Document 32

2 The Fundamental Rights Charter as an Anthropocentric
Document which Fulfills the Requirements of Modern
Constitutionalism 33

vii



THE PROCESS OF CONSTITUTIONALISATION OF THE EU

CHAPTER

CHAPTER

VIII

IX

XI

XII

XII

N oW

3.1
3.2

3 The Charter as an Expression of the Modern Concept of
Rule of Law

4 Supremacy of the Fundamental Rights Protection
Instead of Supremacy of Community Law

5 The Application and the Entry Into Force of the Charter

The Charter More in Detail

How to Realize Fundamental Rights Protection

General Principles of Community Law and Written

Fundamental Rights: A Parallelism

The Accession of the European Union to the European

Convention of Human Rights

Convention Rights as an Examination Criterion for

Community Law?

Fragmentation or Confirmation of Fundamental Rights

Protection in Europe?

European Constitutional Law
Rainer Arnold

The Reform Treaty of Lisbon

European Constitutional Law — An Emerging Concept
Without a Commonly Accepted Definition

Formal and Substantive (Functional) Constitutional law
The Notion of Substantive or Functional Constitutional Law
Is the Term Constitution or Constitutional Law Limited to a
State?

The Functions of a State Constitution and the Transfer to
Supranational Level

The Different Dimensions of European Constitutional Law
Constitutional Law at the EC level

Constitutional Law Convergence

Conclusion

Europeanization of the term “Constitution’; European
Court of Justice and the Establishing Treaties of EC/EU
Nora Chronowski

Concept of the Constitution

Treaties as Constitution in the ECJ’s Case-Law
Constitutional Character of the Establishing Treaties:
Pros and Cons

Pros for Constitutional Character

Cons for Constitutional Character

The European Constitution in the Future

viii

33
34
34
34
36
37
37

37

38

41

4
42
44

45

46
47
48
48
49

54
55

58
59

63



4.1
4.2
43

CHAPTER §

I1
11
v

VI
VII

CHAPTER 6

I
2

3
3.1
3.2
33
4

CHAPTER 7

CONTENTS

Factors Influencing the Drafting of a Constitution for Europe 63

Functions of a Supranational Constitution 65
Contents of a Supranational Constitution 70
Summary 72

The Constitutional Nature of the European Union; The
Theoretical Premises of European Constitutionality
Karel Klima

The Constitutional Legal Specialties of EC/EU in the

Development 75
The European Union as a Sovereign System of Power 76
The State-Legal Nature of European Union 77
The European Union as a Combined Constitutionality 79
Common Constitutional Values of Member States as a

Source of European Constitutionalism 80
The Europeanisation of National Constitutions 83
Heterogeneity of the Forms of Constitutional Models in the
Member States of European Union 85
1 Introduction 85
2 Variety of Forms of State and Forms of Government 85
3 Variety of Modifications of the Technologies of Democracy 85
4 Variants of Territorial Autonomy 86
5 The Special Position of Constitutional Judiciary 86

The Interpretation Doctrine of the European Court of
Human Rights
Viera Straznicka

The Special Character of the European Convention 89
The Court’s Interpretation Doctrine 93
The Key Principles of the Interpretation 101
The Convention as ‘a Living Legal Instrument’ 101
The Principle of Subsidiarity 103
The Margin of Appreciation Doctrine 105
Resume 107

Democracy in the EU: National Parliaments and
the Quest for Legitimacy
Jiri Georgiev m



THE PROCESS OF CONSTITUTIONALISATION OF THE EU

CHAPTER

CHAPTER

CHAPTER

8

AV AN W N H

II

11

I0

II
11

v

Some Consideration about the Application of the Principle
of Subsidiarity upon Execution of Public Power
Ale§ Gerloch

Introduction 123
Immanency of the Principle of Subsidiarity and its Aspects 123
Subsidiarity of Sources of Law 124
Interpretation of Law and the Principle of Subsidiarity 125
Concurring Principles 126
Summary 127

Citizenship in International and European law
Jan Klucka & Peter Pecho

Nationality in International Law 133
Citizenship in the European Union Legal System 137
1 Way to the ‘European Citizenship’ 137

2 Application Ratione Personae of the European Citizenship 139
3 Specific Rules of Application of the Union Citizenship

Provisions 142
4 Right of EU Citizens to Move and Reside Within the
Territory of other Member States 144

5 Economic Consequences of the Free Movement and
Residence of the Union Citizens Within the Territory of
Member States 151

Conclusion 154

The Current Issues of Competition Law and its Human
Rights Dimension
Michal Petr

Introduction to EC Competition Law 159
The Modernization of EC Competition Law 161
Competition Law and the Protection of Human Rights 162
1 Human Rights in EC Law 162
2 The ECJ and the ECHR 163
Parallel Application of EC and National Competition Law 165
1 When does EC Competition Law Apply? 165
2 Parallel Application of Competition Law 165
3 The Ne Bis In Idem Principle 166

Conclusions 71



CHAPTER

CHAPTER

CHAPTER

CHAPTER

II

I1

11

I2

2.1
2.2

AW op oH

14

ON AVt AW b H

CONTENTS

Constitutionalisation of Private Law in Europe
Anna Lytvynyuk

Constitutionalisation of Private Law 175
A) ‘Indirect Horizontal Effect’ of Fundamental Rights:
Solutions Found by National Constitutional Courts 175
B) The Debate over ‘Constitutionalisation’ of Private Law 181
The Effect of EU Fundamental Freedoms on Private
Relationships in the EU 183
A) Case-Law of the European Court of Justice 183
Conclusion 189

Conflict with International Law as a Ground for Invalidity
of Community Acts
Pavel Svoboda

Sources of Legality of Community Acts 193
Conditions for Reviewing the Legality of a Community Act

in the Light of International Law 197
Direct Applicability 198
Manifest Breach of an International Rule 199

“Euro-amendment” to the Czech Constitution
Lenka Pitrova

Relationship Between International and National Law 204
Transfer of Sovereign Rights 206
Relations Between the Government and the Parliament 207
Preliminary Control (contréle préalable) by the

Constitutional Court 208

The Enlargement of the European Monetary Union and
its Perspectives in the New Member States

Michal Tomasek

Nominal and Real Convergence Criteria 213
Price Stability 214
Long-term Interest Rates 215
Exchange Rates 216
Public Deficit 219
Public Debt 219
Real Economic Criteria 221

Conclusions 223

Xi



THE PROCESS OF CONSTITUTIONALISATION OF THE EU

CHAPTER

II
11
v

VI

Aspects of the New Neighbourhood Policy of the EU
Kateryna Karpova

Definition and the Aims of the ENP
Aims More in Detail

Geographic Extension

Instruments of the ENP

Principles of the ENP

Evaluation

xii

227
228
230
231
234
237



